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These consolidated petitions for a writ of prohibition stem from orders

of the Franklln Cireuit Collit sefzing 141 Interuet domain numes Identified in a

o,

civil complaint filed by thr ustice and Public Safety Cabinet of the

Commonwealth of Keutucky. The trial court justified the seizurc order on the

%..._

basis that the domain nam

2

constituted “gambling devices” subject to the court's

in rem jurisdiction. The pdtitioners argue that they are entitled to the extraordinary

_mpm:%:@-——% e

remedy of prohibition becguse the Franklin Circuit Court is acting outside jts

jurisdiction and the partiesifhave no adequate remedy by appeal. Having
considered the COnsolidate’ petitions for relief, the response of the Cabinet, the

{ . '
briefs submitted by the amici curiae, argument of counse), and being otherwise

sufficiently advised, the Court ORDERS that the petitions be GRANTED and the

o

—f

Franklin Circuit Court is hereby PROHIBITED from enforclng its order selzing the

141 domain names and from conducting a scheduled forfeiture hearing.

There is no dispute 4s to the facts. The Cabinet instituted a civil in
rem action pursuant to Kentucky Revised Statute (KRS) 528.100 and KRS 500.090

agalnst 141 named domain defendants for the purpose of stopping, as stated In

ﬁ3.

T



Jan, 20, 2009 3:Q7PM No. 2383 P 4
0CT-B5-2808 11:86 From: To:98592544763 Pase:S/17

!
i
A
their response, “unregulated, unlicensed illegal Internet gam bling that s occurring

within the Commonwcaltl’?, in blatant disregard for, and in violation of, Kentucky

law.” After conducting an ex parte hearing on the Cabinet's application for seizure
and forfeiture of the domal n names, the Franklin Circuit Cowt entered an order on
September 18, 2008, adjucgjging that:

1. Probable cause did and does exist under KRS
528.100 to belleve that the Domain names listed
on Exh] bit A [the 141 domain names In issue hers]
were aid are being used in connection with illegal
gambling activity within the Commonwealth of
Kentuiy in violation of KRS Chapter 528,

2. A sufficient basis did and does exist for the
selzurelund forfeiture of the Domain Defendants
by the Commonwealth,

3. The Doinain Defendants are properly seized by the

Cotnmdnwealth of Kentucky pursuant to KRS

528.10?,
The order also directed thefjdomain names to be “immediately transferred by their
respeotive Registrars™ to a account or other Registrar as designated by the
Commonwealth and set a forfeiture hearing pursuant to KRS 500.090,
After the forfe: ture hearing conducted on September 26, 2008, the

trial court entered an order on Qctaber 2, 2008, which granted the motlons of the

|

Interactive Gaming Councif (IGC), Interactive Media Entertainment and Gaming

==

I
Association, Inc. (iMBGA)" and counsel for seven specifically enumerated domain

names (7 Domain Names) for leave to intervene in order to appear and assert the

rights of their members regiirding the following Issues:

.

i
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a) whether t | e Intervening Parties have standing to
appear In thisjmatter; b) whether this Court has
Jurisdiction: ¢ ) whether the Domain Defendants are
property; d) whether the Domain Defendants constitute a
“gambling deyvice or gambling vecord” for purposes of
KRS Chapleri528; and e) whether poker Is “gambling”
for purposes of KRS Chapter 528,

That order also provided that if the trial court determined that jurisdiction exists
and that the domain defe.ng ants were properly subject to forfeiture, only the owners
of the domain defendants would be permitted to appear and defend the forfeiture.

Finally, the trial court entered the October 16, 2008 order which

precipitated the petitions nbw under review by this Court. Tn essence, that order

|

set forth the followings coTlusions of the trial court:

1. that it had jurlsdiction to adjudicate the Cabinet's
civil fogfeiture claity;

2. that there was a reasoviable basis for the Court to
assext jusisdiction over the domain names and their
owners/operators; '

3. that the [domain names are property subject to in
yem jurisdiction;

4, that the domain names are “gambling devices”

" subject to seizure and forfeiture;

5. that the éaizure way consistont with Due Process;

6. that the chretary of the Justice Cabinet has

%‘”—w 5......2"""

aerr

standing|to bring the action on behalf of the
Commonwealth;

7. that IG(% and iIMEGA lacked standing to intervene
but couI“ continue to appear as amici; and

8. that cou%sel for the group of 7 Domain Names

must dis¢lose the identities of the persons who
engagedl hem and divulge their interest in the res.

|
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A finyl hearing on forfeiture was scheduled for November 17, ﬁ008, which was

later rescheduled for Dcce, ber 3, 2008. This Court subsequently entered a stay of
that forfeiture hearing 10 ‘H!Ilow for oral argument on the consolidaled petitions.
ANALYSIS

As a preliminary matter, we address the availability of the

' extraordinary remedy of pi

141 domain names. WritsH

the inferior court is acting

‘ohibition as an avenus of redress for the selzure of the

are generally divided into two classes: (1) those where

T'ithout jurisdiction; or (2) those in which the court is

acting within its jurisdictio’n but erroneously. Grange Mutual Insurance Co. v

Tyude, 151 $.W.3d 803, 84

|

|

but within its jurisdiction,
remedy by appeal or other
if the petition is not grante
However, irreparable hamn

1

of justice will vesult if the |

the error is necessary and
administration.” (Emphas
801 (Ky. 1961). Finally, w
indicate an adcql’:ate remed)

1952).

<1.

3

|

(Ky. 2004). If the inferior court is acting erroncously
writ may be granted if “there exists no adequate
ise and great injustice and irreparable injury will result

Hoskins v. Maricle, 150 S,W.3d 1, 10 (Ky. 2004),

eed not be shown “provided a substantial miscamiage

fwer court is proceeding erroneously, and correction of

appropriate in the interest of orderly judicial

ﬁ

in original) Bender v. Eaton, 343 S.W.2d 799,
note that the right to appeal does not necessarily

. Chamblee v, Rose, 249 S, W.2d 775, 777 (Ky. App.
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is of our inquiry is necessarily whether the tial court

‘Thus, the focl
had jurisdiction to act. Thiis determination requircs analysis of two factors: 1)

whether petitioners have 41 anding to pursue a writ in this forum; and 2) whether the

domain names fit within tl?e statutory definition of “gambling devices” so as to
trigger subject matterjuris]diction over the nature of the casc and the type of relief

sought.

tal court concluded in its October 16" order that the

Although the
associations had no st:.mdiE g to advance the interests of their members, the fact
remains that they were initjully granted leave to interveno to assert thosc very
interests. Having participated in the proceedings below, and given the adverse
ruling on their claims of lack of jurisdiction, we find no basis for denying those
same participants the right to seek relief in this proceeding.

Next, becauseithe Cabinet predicated its claim of entitlement to seize
the domain names upon the% r status as illegal gambling devices, we turn our
attention to a matter of statfztory construction. Before proceeding, we note that the
single issue presented in thi% regard, whether domain names {ail within the
statutory definition of KRS|528.010(4), is purely a matter of law and s subject to
de novo review by this Cou[t. Revenue Cabiner v, Hubbard, 37 S.W 3d 717,

719 (Ky. 2000).

KRS $28.0 10(4) defincs “gambling device” as:

17-
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(a) Any so—c: ted slot machine or any other machine or
mechanical dévice an essential part of which is a drum or
ree] with ins?inia thereon, and which when operated may
deliver, as a 11 sult of the application of an clement of
chance, any moncy or property, or by the operation of
which a pers ln may become entitled to recelve, as the
rosult of the gpplication of an cloment of chance, any
money ot property; or
(b) Any other machine or any mechanical or other
* device, including but not limited to roulette wheels,
gambling mlﬁles and similar devices, designed and
manufactured primarily for use in connection with
gambling and which when operated may doliver, as the
result of the application of an element of chance, any
money or property, or by the operation of which a person
may become @ntitled to receive, as the result of the
application offan element of chance, any money or
property; [Emphasis added.]

Suffice it to say that givenjthe exhaustive argumont both in briel and oral form as

to the nature of an Internetdomain néxme, it stretches credulity to conclude that a

series of numbers, or Interget address, can be said to constitute a “machine or any
}i..designed and manufactured primarily for use in

mechanical or other devie

connection with gambling.]] We are thus convinced that the trial court eloarly

erred in goncluding that the domaln names can be construed to be gambling

devices subject to forfeiturg under KRS 528.100.

We find the analysis of subject matter jurisdiction in this case

remarkably similar to the Mlalysis set oul by tho Supreme Court in JN.R. v.

O'Reilly. 264 S.W.3d 587 (Ky. 2008). In that case, the Supreme Court concluded

that the General Assembly’% decision to enact a narrow definition of “out-ofe
|
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